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Ignoring efforts on spotted frog habitat could endanger NUID 

 

 
SUSAN MATHENY - Town hall speakers included biologist Marty Vaughn, left, attorney Dave Filippi, NUID Manager Mike Britton, and NUID 
Board Chairman Marty Richards. 

Some 150 local farmers and business people heard about the stark potential effects of two 
threatened lawsuits against North Unit Irrigation District and other agencies, if they end up in court, 
at a town hall meeting Aug. 26, at the Madras Performing Arts Center. 

NUID hosted the informational meeting, which featured attorney Dave Filippi, the counsel for the 
Deschutes Basin Board of Control, and biologist consultant Marty Vaughn, of Biota Pacific. 

Two environmental groups -- the nationwide Center for Biological Diversity, and WaterWatch of 
Oregon – have filed 60-day notices threatening to sue the Bureau of Reclamation for alleged 
violations of the Endangered Species Act (over the spotted frog) if their concerns are not met within 
that time period. CBD filed July 21, and WaterWatch filed Aug.13. 

 
SUBMITTED PHOTO - Lawsuits threatened by the Center for Biological Diversity and WaterWatch of Oregon claim that varying water levels 
in the irrigation reservoirs impact the habitat of the spotted frog, which is an endangered species. 



The WaterWatch notice also names the North Unit, Central Oregon and Tumalo irrigation districts 
in its potential lawsuit. The environmental groups are calling for changes in the operations of 
Wickiup and Crane Prairie reservoirs, and Crescent Lake to protect the spotted frog and its habitat. 

Addressing the crowd, NUID Manager Mike Britton said, “We as a district have done nothing 
wrong. We’ve spent hundreds of thousands of dollars, maybe even millions, to bring groups together 
to work on these issues.” 

Britton is also president of the Deschutes Basin Board of Control, a group of 20 agencies (including 
WaterWatch), which for over six years has been working on water conservation and habitat 
restoration projects to benefit fish and wildlife. Some 90 projects have been implemented, at a cost 
of $76 million, to return 50,000 acre-feet of water back to area rivers, according to a DBBC report. 

The board has also been developing a “habitat conservation plan” (HCP) listing specific steps to 
restore habitat for the spotted frog, steelhead, bull trout and other species in the Deschutes Basin. 

Defining “take” 

Attorney Filippi reviewed the Endangered Species Act, noting that once a species is listed as 
endangered, the act prohibits the “take” of that species, which means you cannot harm, injure, or kill 
the animal, or interfere with its habitat. 

“The spotted frog is listed, and their assertion is that the way we manage the reservoirs is resulting 
in take,” Filippi said. “The Endangered Species Act is strictly a liability statute. It doesn’t matter if 
you didn’t intend to kill the species – you are still liable,” he said. 

However, “If you have a plan on how to conserve the species, the Fish and Wildlife Service can 
issue you an `incidental take permit,’” Filippi said, adding, “The long-term advantage of an HCP is 
that it’s good for 50 years.” 

An incidental take permit would allow an irrigation district to continue its operation, as long as its 
take does not threaten the survival of the species. 

In the meantime, the frog’s critical habitat hasn’t even been officially designated. The Fish and 
Wildlife Service has proposed designating 22,000 acres of wetland upstream from Bend as the 
critical habitat. This includes Wickiup and Crane Prairie reservoirs, and wetlands downstream from 
Crescent Lake. 

It could take an estimated 2 1/2 years for critical habitat to be designated, and to obtain a take 
permit, but both decisions are up to the Fish and Wildlife Service. 

Filippi said when the 60-day notice period ends on Sept. 19, the Center for Biological Diversity 
could file a lawsuit. 

“We expect they will seek an order directing that we change the way Wickiup and Crane Prairie 
reservoirs are operated,” he said, noting the group wants the release of more water for wetlands 
below the reservoirs. 

Biologists view 

Biologist Marty Vaughn said the spotted frog spends most of its life in the water, and is a year-
around resident of the wetlands. Its tadpoles are very tiny, the size of a grain of rice. 

Factors in the frog’s decline include loss of habitat from residential areas, changes in hydrology 
from water management, changes in vegetation where it was enhanced for other species, livestock 
grazing, bullfrogs which eat spotted frogs, and other factors. 

Water level problems have to be carefully addressed, he noted. “Decreasing the water level during 
breeding can cause eggs to freeze, and increasing the water level can cause eggs and tadpoles to be 
flushed downstream,” Vaughn explained. 

“We’re trying to treat the litigation as a bump in the road, and do what we can to get this thing 
resolved,” he said. 



Steps being taken include: 

. A pilot study to increasing winter water flow from Crescent Lake so the wetlands don’t dry up. 

. A pilot project at the Ryan Ranch, where berms are used to isolate wetlands so they hold more 
water. 

. A reduction of the seasonal fluctuation of water in the reservoirs. 

“The long-term fix to increase winter flows in the river, would be for the reservoirs to store less 
water,” Vaughn said. 

Summing up, Filippi said of the threatened lawsuits, “It doesn’t change our approach to continue 
the pursuit of an HCP permit.” 

If a lawsuit is filed, Filippi said, “They will go to court and get a federal judge to issue an order to 
change the way the irrigation districts operate. We are doing everything we can to protect the 
districts’ irrigation water rights.” 

Change irrigation? 

Grower Gary Harris asked, “Is a judge able to put a stay in process immediately, while five years of 
court proceedings happen?” 

“Yes,” Filippi said, explaining, “They could get a preliminary injunction (to modify irrigation 
operations) saying they can’t wait five years or the frogs could be extinct. They would ask the court to 
step in and protect the frogs. 

“My hope is we will find out (if they will sue) right away, so you can make decisions on whether to 
plant for next year,” Filippi said. 

“Farmers have a terrible track record in court of defending against the Endangered Species Act. It’s 
an unforgiving law. Our strategy is to continue working on the Habitat Conservation Plan,” Filippi 
said. 

“In federal court, public opinion and the fact that it has economic impact doesn’t really come into 
play (in Endangered Species Act cases),” Filippi said. 

“It’s hard to predict who will prevail in court,” Vaughn said, but noted, “Courts do show deference 
to the Fish and Wildlife Service and other federal agencies. To challenge a federal agency in court is a 
real uphill battle, so we will continue to work with Fish and Wildlife.” 

Instead of fighting the frog’s listing, Vaughn said focusing on obtaining a take permit would be the 
most productive route. 

“Is the real issue not the frogs, but just to get more water in the Deschutes River?” a man in the 
audience asked. 

“The WaterWatch website says just that about the whole upper basin,” Filippi commented. 

“So, what do we do as farmers at the bottom of the chain?” Harris asked. 

In response, NUID Board Chairman Marty Richards spoke. “It should be clear that this legal action 
presents a serious threat for irrigators, especially in North Unit, and all of the families who rely upon 
the water supply," he said. 

He noted all the work done by Deschutes Basin irrigation districts to protect the Oregon spotted 
frog, and said they were working on additional steps. 

“I’m cautiously optimistic that this work and our cooperation throughout the basin will be 
recognized, and the outcome will be a positive one,” he said. 

Richards urged farmers and citizens to first educate themselves about the spotted frog and the 
conservation steps NUID and other districts have taken. 



“Second, I would encourage everyone to write or call Rep. Greg Walden and Sens. Jeff Merkley and 
Ron Wyden. Tell them who you are, that your livelihood depends on agriculture remaining viable in 
Central Oregon, and that you’re concerned that federal agencies need to protect our water supplies,” 
Richards said. 

 

http://pamplinmedia.com/msp/129-news/271544-146517-threatened-lawsuits-target-irrigation 

 


