
 

 
 

 
March 30, 2015 

 
 
Diana Enright 
Oregon Water Resources Department 
725 Summer St., NE 
Salem, OR 97301 
diana.m.enright@wrd.state.or.us 
 
VIA EMAIL  
 
 RE: Comments on Malheur Lake Basin Program Rulemaking  
 
Dear Ms. Enright:   
 
The Oregon Farm Bureau Federation (“OFB”) and Harney County Farm Bureau submit the 
following comments regarding the Oregon Department of Water Resources Malheur Lake Basin 
Program Rulemaking.  OFB and the Harney County Farm Bureau participated in the Rulemaking 
Advisory Committee (RAC) that helped the Department develop the draft rules, and submit the 
following comments on several outstanding issues that were discussed in the RAC.   
 
By way of background, the OFB is a voluntary, grassroots, nonprofit organization representing 
Oregon’s farmers and ranchers in the public and policymaking arenas. As Oregon’s largest 
general farm organization, its primary goal is to promote educational improvement, economic 
opportunity, and social advancement for its members and the farming, ranching, and natural 
resources industry as a whole. Today, OFB represents over 7,000 member families 
professionally engaged in the industry and has a total membership of over 60,000 Oregon 
families.  Harney County Farm Bureau is the voice for farmers and ranchers in Harney County.  
Several Harney County Farm Bureau members will be directly impacted by the Department’s 
rulemaking, and have been tracking this rulemaking closely. 
 
Groundwater Study Provisions 
 
OFB and Harney County Farm Bureau appreciate the emphasis of the draft rules on completing 
the groundwater study, and the inclusion of strong local input into the study process.  See OAR 
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690-512-0020 (11).  As you are aware, this rulemaking has been particularly difficult for the 
basin because of the Department’s lack of data and information about the existing state of the 
groundwater resource in the basin.  Development of this data and information is critical to 
ensuring local support of the Malhuer Lake Basin Program Rules, and ensuring that the decisions 
that the Department makes are based on sound science. For this reason, OFB and Harney County 
Farm Bureau spent considerable time and energy earlier this year lobbying for additional funding 
to ensure completion of the groundwater study within the basin, and lobbying for funding for the 
local watershed council to engage the community in a place-based planning effort that will 
facilitate greater local understanding of the groundwater resource.   
 
As with all studies, we anticipate that the Department will interpret the data they collect and 
make assumptions about the groundwater resource based on that data.  Having local involvement 
and input into these interpretations and assumptions is critical to the local term success of water 
supply regulation in the basin.  We fully support the provisions of the rules that provide for local 
input into the study, and require the department to make regular reports to this group.  We 
understand that a local group also proposed a provision that would require that the department 
review and consider data provided by or through the local group.  We fully support these 
changes, and believe that they will help ensure that the study is as robust as possible.    
 
Additionally, we would recommend that the local group be provided with the opportunity to 
review and suggest changes to the study prior to its finalization and publication by the 
Department.  This will help ensure that local concerns are addressed and provide the community 
with the opportunity for direct input and assistance with the study.   
 
We believe that our concerns can be addressed by making the following modifications to Section 
11:   
 

11) The Department shall plan and conduct the study in coordination with a local 
Groundwater Study Advisory committee to be jointly appointed by the Department and 
the Harney County Court.  The committee shall include, but not be limited to: local 
irrigators, well drillers, irrigation/pump contractors, members of the scientific 
community, a representative of the Harney County Court and interested members of the 
public.  As part of the study process, the Department shall review and consider 
relevant data provided by or through the Groundwater Study Advisory Committee. 
The Department will work with the Advisory Committee and individual water users 
to encourage the collection of hydro-geological and water table data, and to utilize 
private data in the GHVCAC study.  The Department shall report quarterly to the 
Groundwater Study Advisory committee to provide updates on the study status, data 
analyses and preliminary findings.  Prior to publishing a final draft of the study, the 
Department must provide a draft of the study to the Groundwater Study Advisory 
committee for review and comment.  The Department must respond to the 
comments made by the Groundwater Study Advisory Committee prior to 
publication of the study.   
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Rulemaking Duration 
 
Given that the Department does not have sufficient information to fully understand the 
groundwater resource at this time, OFB and Harney County Farm Bureau would like the rules to 
require that the Department initiate a new Rulemaking Advisory Committee (RAC) at the 
conclusion of the study to determine if the basin rules need additional revision in light of this 
study.  At minimum, this RAC should include the members of the Groundwater Study Advisory 
Committee.  Initiating a new RAC within the basin to evaluate whether revision is needed to the 
basin rules will ensure that the Department fully implements the findings of the study and that 
basin has the ability to provide input and recommendations on the state of the groundwater 
resource in light of the study.   
 
To resolve these concerns, we suggest the following modifications:   
 

(10) The Department study referenced in 690-512-0020(1) shall be designed to collect 
substantial data on the groundwater flow system in the GHVGAC.  The final report 
containing study findings shall be peer-reviewed. The study is planned to be completed 
by the end of the year 2020 with a rulemaking to implement the results of the study 
commencing in 2021. Once the study is complete, the Department shall convene a 
local Rules Advisory Committee to determine if the basin rules should be revised.  
The Rules Advisory Committee must include the Groundwater Study Advisory 
Committee. 

 
Protection of Senior Water Rights in Areas Experiencing a Decline 
 
OFB and Harney County Farm Bureau believe that the Department must prioritize protection of 
senior water rights in areas experiencing a decline in this rulemaking. We believe that the current 
draft of the rules adequately protects senior water rights by ensuring that new wells cannot be 
constructed within ¼ mile of existing wells, and requiring the junior well to cease pumping if a 
10 foot decline is experienced between ¼ and ½ mile of an existing senior water right.  See OAR 
690-512-0020 (7)(c).  Given that we know that significant portions of the basin are experiencing 
groundwater declines, we do not think it’s appropriate to require a senior user to “chase the 
acquirer” or alter their well prior to restricting the use of a new, junior user who came online 
after there were known declines in the basin.   
 
We understand that the Department May receive proposals that seek to alter the 
drawdown/decline conditions contained in OAR 690-512-0020(7)(c).  We do not think such an 
alteration is appropriate for an area with a documented decline.  As such, we would encourage 
the Commission to limit any changes in the 10 foot decline requirement to the sub areas of the 
basin that have not experienced as dramatic a decline as the areas just North and East of Malhuer 
Lake.   
 
We also understand that there may be proposals to increase the amount of new permits that can 
be issued in the South Subarea, and to alter the standards proposed by the Department for users 
in the South Subarea that elect not to use the offset program.  As long as these changes are 
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limited to the South Subarea – where there are not the same documented declines – we do not 
object to those changes.    
  
Use of Monetary Trading System 
 
Finally, OFB has concerns about the use of a trading system to “offset” development of new 
water rights. One of the key functions of Oregon water law is the concept of first in time, first in 
right.  Historically, the Department has applied this concept to the processing of new water rights 
applications, ensuring that the people that applied for the water rights first would be the first to 
have the option to develop their rights.  Allowing a trading system to offset the development of 
new water rights allows those with the most resources to pay the most for an existing permit, and 
jump ahead of others who may have been waiting longer to develop their water right.  As such, 
we recommend that the Commission require the Department create an offset program which 
honors the priority of the users waiting in line for rights, and does not allow those with the most 
resources to jump to the head of the line.   
 
Thank you for the opportunity to submit comments on the Malhuer Lake Basin Program 
Rulemaking.  If you have any questions or concerns, please do not hesitate to contact me.   
 
Respectfully,     
 

 
 
Mary Anne Nash 
Oregon Farm Bureau  
1320 Capitol St. NE, Suite 200 
Salem, Oregon 97301 
(503) 399-1701 x. 306 
maryanne@oregonfb.org     
 
 


