
  

  

  
November 16, 2015 
 
Rule Coordinator 
Oregon Water Resources Department  
725 Summer Street NE, Suite A 
Salem, Oregon 97301-1271  
rule-coordinator@wrd.state.or.us 
  

Re: Comments on Temporary Division 079 Rulemaking - November 19, 2015 
Commission Meeting 

 
Chair Roberts, Director Byler, and Members of the Commission,  
 
Thank you for the opportunity to comment on the proposed temporary changes to Division 079 
designed to facilitate the extension of water reservations in the Burnt River Subbasin.  This letter 
is submitted jointly on behalf of the  Oregon Farm Bureau (OFB), the Oregon Cattlemen’s 
Association (OCA), and the Burnt River Irrigation District (BRID) to express strong support the 
extensions of the water reservations statewide, and to urge the Water Resources Commission 
(Commission) to adopt our proposed changes to the temporary rules designed to ensure the 
extensions move forward in as streamlined a manner as possible.   
 
By way of background, OFB is a voluntary, grassroots, nonprofit organization representing 
Oregon’s farmers and ranchers in the public and policymaking arenas. As Oregon’s largest 
general farm organization, its primary goal is to promote educational improvement, economic 
opportunity, and social advancement for its members and the farming, ranching, and natural 
resources industry as a whole. Today, OFB represents over 7,000 member families 
professionally engaged in the industry and has a total membership of over 60,000 Oregon 
families.   
 
With more than 1700 members statewide, the OCA is the voice of the cattle industry in Oregon.  
Its mission is to advance the economic, political and social interest of the Oregon cattle industry.    
 
The BRID delivers water to irrigators in the Burnt River area, and is directly affected by the 
reservations proposed for extension under the temporary rules.  The Burnt River extensions were 
the first established in Oregon and BRID remains strongly committed to the need to reserve and 
protect water for future storage projects.   
 
The availability of water for future economic needs, including agriculture, has long been at the 
forefront of our members’ thoughts.  With long-term projections of drought, the need to ensure a 
reliable water supply to help feed our growing nation and growing world has never been more 
critical.  With a total value of over $4.5 billion in annual farm gate sales, Oregon agriculture is 
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the state's second largest industry sector.  Oregon agriculture is also among the nation’s most 
diverse sectors, with over 220 different commercial commodities grown in the state.  About 80% 
of Oregon's agricultural production leaves the state, and about 40% is exported internationally.  
Roughly 12% of all jobs in Oregon are directly or indirectly connected to farming and ranching. 
Agriculture represents a vital part of Oregon’s economy, and it is critically important that we 
ensure long-term availability of water so Oregon’s second largest industry sector can continue 
producing food and fiber. 
 
Background on Water Reservations 
 
The temporary rulemaking is designed to provide the standards and procedures for processing 
the extension request for the Burnt River Subbasin water reservations, which expire in March 
2016.  The department is also working on a permanent rulemaking, which will govern the 
extensions set to expire in the next several years in five basins throughout eastern Oregon.  
 
The water reservations in the five basins set aside water for future economic development.  In 
1987, the Oregon legislature authorized the Commission to reserve water for future economic 
development.  The creation of water reservations was part of the same legislation allowing for 
the establishment of instream water rights.  See ORS 537.356-537.358.  The record is clear that 
the reservations of water for economic development were intended to be a corollary to instream 
water rights, and were designed to ensure that water was reserved for future growth when 
permanent instream water rights were created.   The statute allows for any local government, 
local watershed council, or state agency to request that the Commission reserve unappropriated 
water for multipurpose storage for future economic development.  In this case, all of the 
reservations were requested by the Oregon Department of Agriculture. 
 
The initial procedures established by the legislature for setting aside reserved water  did not 
prescribe the process for establishing a reservation, but directed the Water Resources 
Commission to adopt rules for implementing the program.  The Division 079 rules were created 
for this purpose, establishing a process that required both a public interest review and a contested 
case hearing.  However, in 1995, the legislature adopted legislation authorizing water 
reservations to be processed as a rulemaking instead of through a contested case hearing, and 
expressly providing that the public interest review would occur at the time individual 
applications were processed under the reservation as an alternative to the process in ORS 
537.359.  Even though all of the reservations at issue in the five basins were created using the 
authority of ORS 537.249, the department never updated its rules to reflect the policies found in 
ORS 537.249. As such, the Division 079 rules do not implement ORS 537.249.  When it 
processed the initial round of reservations, the department did not have a formal rulemaking to 
guide their procedures for processing the applications.  Instead, the department applied some 
sections of Division 079 to the applications, and developed their own recommendations about the 
criteria under which an application should be evaluated.   
 
 
 
 



   3 

 
Comments on Temporary Division 079 Rules for Extension  
 

1. The Commission Should Modify Section 7 of the Temporary Division 079 Rules to Match 
the Intent Behind the Reservations. 

 
In the temporary Division 079 rules, the department proposes the Commission use the following 
standard in determining whether to grant an extension:   
 
In considering an application to extend a reservation, the Commission shall review information 
in the application, comments received, and the recommendations of the Department. The 
Department may extend the reservation, unless the Commission determines the reservation is no 
longer consistent with ORS 536.310 or with the rules of the Commission.  See Proposed OAR 
690-079-0160(7). 
 
As members of the Rules Advisory Committee, we voiced concerns that the  proposed wording 
now recommended by department staff  is inconsistent with the intent behind the reservations in 
two respects:  1) the extension of reservations should proceed if the conditions outlined by the 
department are met; and 2) any conditions for reservation extensions should focus only on 
continued consistency with existing law, particularly the reservation statute.   
 

A.  Extension of Reservations Should be Mandatory if Conditions Are Met. 
 
To be consistent with the intent behind the water reservations, an extension of the water 
reservation should be mandatory if the conditions outlined by the department for extension are 
met.  This is the only approach that would be consistent with the intent behind the creation of the 
water reservations.  When the legislature created reservations of water for future economic 
development, they did not authorize any sunset of the reservations.  See ORS 537.358; ORS 
537.249.  Instead, the sunset on the reservations was developed as part of the original Division 
079 rulemaking and was implemented by the Oregon Water Resources Department when it 
adopted the reservations in the individual basin plans.  Given that the water reservations were 
created as a corollary to instream water rights – which permanently protect water instream – we 
do not believe it was consistent with the legislation or the legislative intent for the department to 
sunset the reservations.  Water reservations were intended to ensure that water was available for 
future economic growth when instream water rights were granted.  Just as instream water rights 
are valid forever once granted, the water reservations were intended to make water available for 
future economic growth, whether it is 5 years or 50 years before there is an ability to develop the 
water storage to move the project forward. As such, we believe that extensions of the 
reservations must be mandatory as long as the reservations remain authorized by statute and 
consistent with existing law. 
       

B. Conditions for the Reservations Should Focus Only on Continued Consistency 
with Existing Law, Particularly the Reservation Statute. 

 
The department proposes to condition extensions on the reservations on consistency with ORS 
536.310 (state water resources program criteria) and the rules of the Commission. OFB believes 
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that this approach conflates the original application with the extension request, and fails to 
capture the purpose of the water reservations as a corollary to instream water rights.  In the staff 
reports that accompany the original grants of the reservations, staff evaluated the reservations for 
consistency with ORS 536.310.  These reservations were then authorized for future economic 
development.  As discussed above, the legislation authorizing the reservations does not provide 
for them to sunset; instead, they were to be set aside for future economic development.  To be 
consistent with this intent, the Commission should not revisit determinations that were already 
made authorizing these reservations.  Instead, the Commissions review should be limited to 
continued consistency with the reservation statutes and existing law.   
 
To capture the intent of the legislature in creating water reservations, we recommend the 
following changes to the proposed OAR 690-079-0160(7) language:   
 
In considering an application to extend a reservation, the Commission shall review information 
in the application, comments received, and the recommendations of the Department. The 
Department may must extend the reservation, unless the Commission determines the reservation 
is no longer consistent with ORS 537.356 or existing law with ORS 536.310 or with the rules of 
the Commission. 
 
We urge the Commission to ensure consistency with the reservation statute and adopt the 
suggested changes to OAR 690-079-0160(7).   
 

2. The Temporary Division 079 Rule Should be Modified to Be Consistent with ORS 
537.249. 

 
We also encourage the Commission to ensure that it is clear regarding the interaction of the 
temporary rules with the broader Division 079 rules.  By its plain language, Division 079 only 
applies to reservations created under ORS 537.356.  As discussed above, Division 079 was never 
updated to include procedures for processing applications for reservations received under ORS 
537.249.  In the temporary Division 079 rules, the department proposes the following 
clarification in the purpose section to provide context for the changes to the Division 079 rules: 
 
(3) Notwithstanding subsection 1 and 2 of this section, and except as provided in OAR 690-079- 
0160, OAR 690-079-0010-0150 do not apply to requests for extensions of reservations received 
by the Department in September 2015, which were originally established pursuant to ORS 
537.249. See OAR 690-079-0010. 
 
The language proposed by the department suggests that Division 079 may otherwise be 
applicable for processing applications or requests for extension received under ORS 537.249.  As 
discussed above, the rules were never amended to implement ORS 537.249. As such, Division 
079 does not apply to applications or extension requests for water reservations made under ORS 
537.249.  The Commission should revise the rule to make it clear that, as currently drafted, 
Division 079 does not apply to applications or extension requests under ORS 537.249.  We 
recommend the following change to address this issue: 
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OAR 690-079-0010 
(3) Except as provided in OAR 690-079- 0160, OAR 690-079-0010-0150 does not apply to 
requests for extensions of reservations received by the Department in September 2015, which 
were originally established pursuant to ORS 537.249.  
 
Thank you again for the opportunity to comment on the proposed temporary Division 079 rules.   
 
Sincerely,  
 
 
 
Mary Anne Nash 
Public Policy Counsel  
Director of Regulatory Affairs 
Oregon Farm Bureau Federation 
maryanne@oregonfb.org 
(541) 740-4062 
 
 
 
 
 
Martha Pagel 
Schwabe, Williamson & Wyatt 
Representing the Oregon Cattlemen’s Association and Burnt River Irrigation District 
mpagel@schwabe.com 
(503) 540-4260 
 
 
 
 
 
 


