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December 30, 2015   
 
Robert Walton 
National Marine Fisheries Service 
1201 NE. Lloyd Boulevard, Suite 1100 
Portland, OR 97232 
2015CohoPlan.WCR@noaa.gov 
 

Re: Oregon Farm Bureau Comments on Oregon Coast Coho Salmon Recovery Plan 
 

Mr. Walton,  
 
The Oregon Farm Bureau Federation (“OFB”), the Oregon Cattlemen’s Association (“OCA”), 
Oregonians for Food & Shelter (“OFS”), and Oregon Dairy Farmers Association (“ODFA”) 
(hereinafter “Oregon Agricultural Organizations”) submit the following comments regarding the 
proposed Oregon Coast Coho Salmon Recovery Plan (“Recovery Plan”). 
 
Introduction 
The Oregon Agricultural Organizations are concerned that the proposed Recovery Plan seeks 
changes to Oregon’s agricultural water quality program that are not supported by science or law, 
and which would create a one-sized-fits-all approach to agricultural water quality in Oregon.  
Oregon’s agricultural water quality program is designed to improve and maintain water quality 
through developing land conditions that provide necessary water quality functions.  The program 
is site specific and designed to accommodate the variety of stream systems and agricultural 
operations in Oregon.  Since its inception, the program has helped contribute to improvements in 
water quality across the state, including in coastal regions.  In the last few years, the program has 
seen improvements designed to ensure that producers are complying with the regulatory program 
and that any additional work the state would like to see completed is prioritized within each 
management area.  The National Marine Fisheries Service’s (“NMFS”) failure to understand the 
structure of the program has resulted in several assumptions throughout the Recovery Plan that 
are not supported by science and which are inconsistent with the law.  Additionally, the Oregon 
Agricultural Organizations object to several statements NMFS makes about other agricultural 
impacts to coho recovery which are not supported in fact or law.  We urge NMFS to revise the 
Recovery Plan to address these comments and remove the unsupported allegations regarding 
agricultural operations.   
 
Oregon Agricultural Organizations 
The OFB is a voluntary, grassroots, nonprofit organization representing Oregon’s farmers and 
ranchers in the public and policymaking arenas. As Oregon’s largest general farm organization, 
its primary goal is to promote educational improvement, economic opportunity, and social 
advancement for its members and the farming, ranching, and natural resources industry as a 
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whole. Today, OFB represents over 7,000 member families professionally engaged in the 
industry and has a total membership of over 60,000 Oregon families.   
 
The OCA is the voice of the cattle industry in Oregon.  Its mission is to advance the economic, 
political and social interest of the Oregon cattle industry.  Cattle producers number 13,000 in the 
state and utilize 57% of the agricultural lands in Oregon for cattle production.  The OCA 
represents these producers, many of whom hold grazing permits and leases on federal, public, 
and state lands.  
 
OFS is a grassroots coalition of farmers, foresters, and other technology users focused on natural 
resource issues involving pesticides, fertilizer, and biotechnology. 
 
The ODFA was founded in 1892 to work on behalf of the Oregon dairy farmers. Today, ODFA 
represents Oregon’s 240 dairy farming families. Dairy farms are located in 20 counties and 
approximately 125,000 cows call Oregon “home.” ODFA works to create an atmosphere that is 
conducive for Oregon dairy producers of all sizes and types of production in all areas of the state. 
 
The Oregon Agricultural Organizations’ members farm and ranch on lands that are also valued 
and managed for the protection of fish and wildlife habitat, riparian vegetation, clean water, and 
recreation.  Our members take seriously the importance of managing these lands for the 
sustained yield of renewable resources and for the conservation of their many uses, including 
farming and ranching.  
  
Oregon Law Contains Adequate Regulatory Mechanisms to Ensure Coho Recovery. 
 
Throughout the Recovery Plan, the National Marine Fisheries Service (“NMFS”) identifies 
agricultural activities as a threat to coho recovery, finding that the existing land use and water 
quality regulatory mechanisms around agriculture are insufficient.  (See Recovery Plan, ES-6, 
ES-12, 1-5, 3-3, 3-20, 6-8, 6-12). In regard to agricultural water quality, NMFS states: 
 

Across all populations, agricultural lands occupy up to 20 percent of lands 
adjacent to Oregon Coast coho salmon habitat (Burnett et al. 2007). Much of this 
habitat is considered to have high intrinsic potential (low gradient stream reaches 
with historically high habitat complexity) but has been degraded by past 
management activities (Burnett et al. 2007). Our analyses and findings indicate 
that the degree of protection afforded to Oregon Coast coho salmon habitat by 
state and federal programs ─ agricultural water quality programs, state water 
quality management plans for confined animal feeding operation, state pesticide 
programs, federal pesticide labeling program, and irrigation and water availability 
regulations ─ are only partially effective at protecting Oregon Coast coho salmon 
habitat. Concern remains that while many of the agricultural actions that have the 
greatest potential to degrade coho salmon habitat, such as management of animal 
waste, application of toxic pesticides, and discharge of fill material, have some 
protective measures in place that limit their adverse effects on aquatic habitat, the 
deficiencies in these programs limit their effectiveness at protecting Oregon Coast 
coho salmon habitat. In particular, the riparian rules of the water quality 
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management program lack clear criteria for riparian condition and this will 
continue to make the requirements of this program difficult to enforce. Levees and 
dikes can be maintained and left devoid of riparian vegetation regardless of their 
proximity to a stream. The lack of streamside buffers in the state’s pesticide 
program have likely resulted in water quality impacts from the application of 
pesticides. In addition, although new requirements from ESA section 7 
consultations on federal pesticide registration may afford more protection to 
Oregon Coast coho salmon, these requirements will only apply if the ESU 
remains listed. Although a water leasing program is available, there is much 
uncertainty about how this program will result in increased instream flow. The 
available information leads us to conclude that it is likely that the quality of 
Oregon Coast coho salmon habitat on private agricultural lands may improve 
slowly over time or remain in a degraded state; however, it is unlikely that, under 
the current programs, the coho salmon habitat will recover to the point that it can 
produce sustainable populations during both good and poor marine conditions. 
(Recovery Plan, 3-20) (emphasis added). 

 
These findings contain several incorrect and misinformed statements about the state of Oregon’s 
regulatory structures and their ability to control impacts to coastal coho.  
 

1. Oregon’s Agricultural Water Quality Management Program Contains Clear and 
Enforceable Criteria for Riparian Conditions. 

 
The findings NMFS makes regarding the effectiveness of Oregon’s Agricultural Water Quality 
Program (“SB 1010”) are based on a fundamental misunderstanding of the program and how it 
operates to protect water quality.  NMFS alleges that the program lacks “clear criteria for 
riparian condition” that make enforcement difficult. (Recovery Plan, 3-20).  In other areas, 
NMFS alleges that land management activities have “reduced or eliminated” riparian buffers and 
reduced stream complexity and rearing habitat.  (Recovery Plan, 3-3).  These statements reflect a 
clear misunderstanding regarding how SB 1010 operates in Oregon and what it requires.   
 

A. Background on SB 1010 Program. 
 
SB 1010 was enacted by the Oregon Legislature in 1993 to prevent and control water pollution 
from agricultural activities.  In doing so, the program does its part to help Oregon achieve its 
water quality standards.  The legislation envisions a set of regulatory requirements landowners 
must meet to prevent water quality impacts from their operations, and a set of incentive-based 
programs designed to encourage landowners to achieve conditions beyond those required under 
the regulatory program.  Since 1997, the Oregon Department of Agriculture (“ODA”) has 
worked with the Department of Environmental Quality (“DEQ”), Soil and Water Conservation 
Districts (“SWCDs”) and other interested stakeholders to develop water quality management 
plans and adopt regulations in each of Oregon’s 38 water quality areas.  In 2011, the Oregon 
Department of Agriculture and Oregon Department of Environmental Quality entered into a 
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Memorandum of Agreement1 that allocates responsibilities for implementing, monitoring, and 
adjusting the SB 1010 program to ensure that the program remains effective. 
 
Under the SB 1010 program, the local area rules provide the regulatory baseline that landowners 
must achieve.  While historically enforcement of the local area rules was complaint driven, ODA 
launched an agency driven compliance program in 2013.  The Strategic Implementation 
Program2 is designed to affirmatively monitor compliance with the local area rules in several key 
management areas in Oregon.  The program was greatly expanded from its pilot in 2013, and we 
expect that expansion to continue into the future.   
 
In addition to the local area rules, the SB 1010 program also requires development of Local Area 
Plans which set aspirational goals for the water quality management area, some of which may be 
beyond the scope of the regulatory framework.  Soil and Water Conservation Districts have 
recently developed focus areas3 within each management area to help strategically direct 
voluntary investments within each water quality management area.  The focus areas along the 
coastal management areas are indicated on the focus area map.  The focus areas are one of 
several programs designed to incentivize landowners to voluntarily undertake work designed to 
meet the aspirational goals of the area plans. 
 

B. Regulatory Requirements of SB 1010 Program. 
 
NMFS claims that the current agricultural water quality program is insufficient, and advocates 
for numeric riparian buffers in coastal areas.  As the SB 1010 program has long-recognized, a 
one-sized fits all approach is not scientifically supported for agricultural lands and practices, or 
for the wide variety of stream and river systems in Oregon.  As such, SB 1010 relies on a 
conditions based program that dictates the condition the land is expected to achieve, and leaves it 
to the landowner to determine how to best achieve that outcome.   
 
For example, local area rules for the Coos and Coquille areas state that “management activities in 
the riparian area will be conducted in a manner that allows the establishment, growth, and 
maintenance of riparian vegetation consistent with vegetative site capability so as to provide 
some combination of filtering capacity, sediment trapping, stream bank stability, and shade.”  
(OAR 603-095-1540(5)(a)).  The local area rules for the North Coast Basin require that 
agricultural practices “[a]llow the natural and managed regeneration and growth of riparian 
vegetation -- trees, shrubs, grasses, and sedges -- along natural waterways (as defined in OAR 
141-085-0010(27)) to provide shade to moderate water temperatures and bank stability to 
maintain erosion near background levels.” (OAR 603-095-0840(2)(a)).  The rules then provide 
technical criteria to determine compliance with that directive. The local area rules requires a site-
by-site evaluation of whether the the stream condition is providing the outcome expected under 
the rule. If a landowner has questions or concerns about what they must do to meet the standard, 

                                                   
1http://www.oregon.gov/ODA/shared/Documents/Publications/NaturalResources/DEQODAmoa.
pdf 
2 http://www.oregon.gov/ODA/shared/Documents/Publications/NaturalResources/SIA4.pdf 
3http://www.oregon.gov/ODA/shared/Documents/Publications/NaturalResources/WaterFocus4.p
df 
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they can work with ODA and their local Soil and Water Conservation District to determine 
whether their land management is meeting the requirements of the rule.  ODA’s site-specific 
approach has been very successful in improving water quality near agricultural lands while 
ensuring that Oregon’s producers retain the flexibility that they need to continue to operate 
successfully.   
 
Implementation of SB 1010 requires a scientifically supported site-by-site evaluation and site-
specific conditions designed to achieve the desired outcomes.  For any program to be suitable 
and scientifically supported given the diversity of stream systems in Oregon, it must require a 
site-by-site evaluation of stream conditions to determine what site conditions are scientifically 
necessary to achieve the water quality outcome that is desired.    
 

2. To the Extent that NFMS Wants Landowners to Take Action in Addition to Those 
Required Under the Current Regulatory Programs, Any Such Action Must be 
Voluntary.  

 
As discussed above, the existing regulatory mechanisms governing agricultural activities that 
could impact aquatic habitats are adequate to ensure recovery of coastal coho populations. 
NMFS advocates for additional regulation to “improve the effectiveness of agricultural rules, 
plans, and implementation in order to achieve water quality goals, including quantitative, 
narrative, and beneficial use criteria.”  (Recovery Plan, 6-12).  Since NMFS and the federal 
government lack any ability to regulate agricultural water quality, we assume that NMFS is 
advocating for state-level changes to the SB 1010 program.  As explained above, the SB 1010 
program must remain site-specific and science-driven.  The creation and imposition of one-sized 
fits all buffers or other management mandates are not scientifically supported and will not fit the 
diversity of stream systems or operations of Oregon producers.   
 
The SB 1010 program has resulted in significant improvements in water quality along coastal 
regions of Oregon, and contains all of the tools necessary to ensure that landowners are meeting 
the applicable water quality rules.  Any actions desired in excess of the rules – particularly those 
which seek to require actions by landowners beyond those necessary to meet water quality 
standards –must be done through voluntary, incentive based programs.  To the extent that NMFS 
wants to incentivize landowners to create additional coho habitat or undertake additional actions 
to benefit coastal coho, NMFS must utilize these voluntary, incentive based programs to 
accomplish that work.  Indeed, NFMS itself acknowledges that partnerships with willing 
landowners are essential to achieving population viability.  (Recovery Plan, ES-11).  These 
voluntary, incentive-based programs are the only way to achieve that objective when NMFS 
seeks actions beyond the already effective regulatory baseline.  NMFS cannot regulate 
landowners into completing such additional actions.   
 

3. Oregon Pesticide Applications are Governed by the Label Approved by the 
Environmental Protection Agency, Which Contains Riparian Buffer Requirements  

 
NMFS also claims that the lack of state-mandated streamside buffers in the state’s pesticide 
program “have likely” resulted in water quality impacts.  (Recovery Plan, 3-20).  The Recovery 
Plan’s commentary on the state pesticide program reflects a misunderstanding of the law 
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governing pesticide applications in Oregon.  The application of pesticides is regulated by the 
Environmental Protection Agency (“EPA”), who sets the requirements governing pesticide 
applications for each specific pesticide it approves.4  Any applicable buffers are found on each 
pesticide’s label.  For pesticide applications, the label is the law, and any applications that are 
inconsistent with the label are illegal. 
 

A. Pesticide Applications in Oregon are Not Impacting Water Quality. 
 
It appears that NMFS is arguing for the creation of coho-specific buffers that are in addition to 
the labeling requirements imposed by law.  However, NMFS has failed to demonstrate any need 
for additional regulation of pesticides in Oregon.  NMFS’ assertion that “the lack of streamside 
buffers in the state’s pesticide program have likely resulted in water quality impacts from the 
application of pesticides[,]”5 is purely speculative and ignores the water quality monitoring data 
from Oregon streams.  That data demonstrates that concentrations of current use pesticides in 
coastal watersheds are not exceeding aquatic life criteria. 
 
In April 2015, the Oregon Department of Environmental Quality (“DEQ”) released its first 
Statewide Water Quality Assessment Report.  As a supplement to that document, they included 
basin summaries which show water toxics data for specific areas.6 DEQ tested for a variety of 
toxics, including current use pesticides.  There are five DEQ basins that contain potential Coho 
habitat: Mid Coast, North Coast, Rogue, South Coast, and Umpqua.  While pesticides were 
detected in each of those basins, there was not a single detection that exceed any applicable EPA 
benchmark or DEQ criteria for the protection of aquatic life. 
 
One of the more comprehensive studies on an Oregon basin was done by the Eugene Water and 
Electric Board (“EWEB”). EWEB provides water and electricity to the City of Eugene, from the 
McKenzie River. In the spring of 2002, EWEB initiated a pesticide monitoring program as part 
of their Drinking Water Source Protection Plan.7  From 2002 through 2010, twice yearly samples 
were taken from various sites in the lower McKenzie River basin. The samples were tested for 
175 compounds: 72 herbicides, 43 insecticides, 10 fungicides, and 36 of their degradation 
products, as well as 14 pharmaceutical compounds. This watershed is a good example because it 
has a variety of uses contributing to water quality—agricultural, forestry, and urban landscapes 
can all be found on the McKenzie. The study concluded that “[N]o significant detections based 
on the common LRL (laboratory reporting level)of any pesticide compounds were observed at 
the drinking-water intake or any mainstem river site, indicating that concentrations in the 
McKenzie River itself were consistently low.” Over the entire eight years of the study, only nine 
compounds (one being caffeine) were detected and almost all of them were at levels below the 
laboratory reporting level and had to simply be estimated. The highest concentrations of any 
compound were less than 0.02 parts per billion (ppb).  

                                                   
4http://www.epa.gov/laws-regulations/summary-federal-insecticide-fungicide-and-rodenticide-
act 
5 (Recovery Plan, 3-20) 
6http://www.deq.state.or.us/lab/wqm/docs/2015-TMP_FinalReport.pdf 
7USGS/Eugene Water and Electric Board, Reconnaissance of Land-Use Sources of Pesticides in 
Drinking Water, McKenzie River, Oregon, 2012 
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Real-world water quality monitoring data contradict the speculation made in the Recovery Plan 
about pesticides in Oregon streams.  NMFS must rely on real-world data, and should not make 
blanket statements which contradict available data.  Additional regulation of pesticides is not 
necessary in Oregon.   
 

B. EPA’s Decision to Settle A Lawsuit in Washington Is Not A Valid Reason to 
Impose Additional Regulation in Oregon. 

 
NMFS also appears to advocate for additional regulation simply because EPA settled a lawsuit in 
Washington.  As NMFS notes, EPA has agreed to impose streamside no-spray buffer zones to 
protect endangered or threatened Pacific salmon and steelhead in California, Oregon and 
Washington State. These buffers are being imposed due to an injunction that settles litigation 
brought against EPA by the Northwest Center for Alternatives to Pesticides and others in U.S. 
District Court in Washington State.8 The salmon-specific buffers apply to applications of certain 
pesticides near salmon-bearing streams, but are not presently part of the pesticide labels.  
 
While NMFS advocates for the state to develop and impose the ESA-related buffers under state 
law due to this decision, NMFS has not identified a need for these buffers or explained why the 
EPA mandated buffer is not protective of salmonid species.  As discussed above, pesticides are 
not causing water quality impacts in coastal regions.  NMFS cannot abdicate its duty to explain 
why additional regulation is needed simply because EPA decided to settle a lawsuit pending 
consultation.  There are a myriad of reasons EPA could have made that decision, many of which 
have nothing to do with suspected water quality impacts or the insufficiency of the federal label.   
 
NMFS’s claim that the lack of state-mandated stream side buffers for pesticide applications has 
“likely” resulted in water quality impacts is contrary to existing data and inconsistent with the 
EPA labelling requirements that govern the application of individual pesticides.  At any rate, a 
state-mandated pesticide buffer is impractical due to the diversity of EPA labelling requirements 
that exist for the variety of pesticides agricultural producers may need to use on their property. 
The EPA approved label is the law, and NMFS should respect those requirements. 
 

4. NMFS’ Comments Regarding the Impact of Levee and Dike Vegetation on Coho 
Populations are Unsupported and Misplaced. 

 
NMFS also identifies levees and dikes maintenance as a shortcoming of Oregon’s regulatory 
program.  (Recovery Plan, 3-20).  However, NMFS does not directly allege or provide any 
support for its inference that a lack of leveee or dike vegetation impacts coho populations or 
impacts local water quality.  Under state law and to be compliant with federal certification 
requirements, any drainage district or local governing body who controls a levee or dike is 

                                                   
8http://www.epa.gov/endangered-species/endangered-species-northwest-center-alternatives-
pesticides-v-epa, NCAP v. EPA, Case No. 2:10-cv-01919-TSZ Document 175 (W.D. Wash 
2014). 
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required to maintain the levee in a manner that does not compromise its structural integrity.9  
This often means clearing the levee or dike of any significant vegetation. However, the 
vegetation cleared is often a very small component of the overall vegetation within a stream 
system, and the work completed is done in a way that is designed to avoid impacts to water 
quality.   
 
NMFS has failed to demonstrate that the maintenance of some levees and dikes without 
significant vegetation is negatively impacting coho or causing water quality impacts that are 
harming coho.  The levees and dikes comprise a very small portion of the stream systems that 
form coho habitat, and their maintenance is conducted in a way that is designed to avoid water 
quality impacts.  Increased regulation of levees and dikes is not necessary for coastal coho 
recovery.   
 

5. NFMS Focus on Water Leasing and FEMA Regulation as a Way to Improve 
Instream Flow is Misguided. 

 
NMFS also alleges that while “a water leasing program is available, there is much uncertainty 
about how this program will result in increased instream flow.”  (Recovery Plan, 3-20).  While it 
is not clear what regulatory change NMFS is advocating for by its mention of this allegation, 
presumably NMFS would like Oregon to develop a regulatory structure that would place more 
agricultural water rights instream.  This regulatory suggestion is beyond the authority of the state 
and federal government, would disrupt Oregon’s long-held prior appropriations doctrine, and 
would cost the state millions of dollars in litigation and compensation costs.  At any rate, NMFS 
has failed to demonstrate that a lack of instream flow due to agricultural operations is impacting 
coastal coho species, nor has it alleged how increased instream flows would aid in coho 
recovery.  NMFS discussion of instream leasing is misguided, not supported by facts or data, and 
would result in illegal regulation.  The Oregon Agricultural Organizations request that NMFS 
remove this discussion from the Recovery Plan. 
 
NMFS also appears to advocate for expansion of Federal Emergency Management Agency’s 
authority through the National Floodplain Insurance Program (“NFIP”).  (Recovery Plan, 6-13, 
“FEMA National Floodplain Insurance Program; restrict development in the floodplains and 
provide for mitigation when development does occur.”).  The Oregon Agricultural Organizations 
object to NMFS’ advocacy for floodplain regulation beyond FEMA’s authority.  We are aware 
of the pending biological opinion regarding the impact of the NFIP on salmonids in Oregon.  In 
the drafts of the biological opinion that have been released, NMFS seeks to greatly expand the 
authority of FEMA and the federal government to regulate local land use at the county level.  We 
do not believe that NMFS or FEMA have the authority to regulate at the level they are seeking, 
and we object to inclusion of measures that are part of a pending biological opinion in the 

                                                   
9See, e.g., 44 CFR 65.10 (Section 65.10 provides the minimum design, operation, and 
maintenance standards levee systems must meet and continue to meet in order to be recognized 
as providing protection from the base flood on a Flood Insurance Rate Map.) 
(http://www.fema.gov/media-library-data/20130726-1610-20490-
0035/levee_mapping_complying_with_44_cfr_65.10.pdf). 
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Recovery Plan.  We recommend you remove the discussion of the FEMA biological opinion and 
FEMA’s regulation of floodplain development.   
 
Thank you again for the opportunity to comment on the proposed Oregon Coast Coho Salmon 
Recovery Plan.  If you have any questions, please do not hesitate to contact any of the below 
signatories to these comments. 
 
Respectfully,     
 
 
 
Mary Anne Nash 
Public Policy Counsel, Oregon Farm Bureau  
1320 Capitol St NE, Suite 200  
Salem, Oregon 97301 
(503) 399-1701 
maryanne@oregonfb.org   
 
 
 
Jerome Rosa 
Executive Director, Oregon Cattlemen’s Association 
1320 Capitol St NE, Suite 150 
Salem, Oregon 97301 
(503) 361-8941 
Jerome.rosa@orcattle.com 
 

 
Tami Kerr 
Executive Director, Oregon Dairy Farmers Association 
1320 Capitol St NE, Suite 160  
Salem, Oregon 97301 
(971) 599-5269 
Tami.kerr@oregondairyfarmers.org 
 
 
 
 
Scott Dahlman 
Public Policy Director, Oregonians for Food and Shelter 
1320 Capitol St NE, Suite B50 
Salem, Oregon 97301 
(503) 370-8092  
scott@ofsonline.org 


