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Re: Comments on the Notice of Proposed Revisions to the U.S. Fish and Wildlife Service 

Mitigation Policy (81 FR 12380, March 8, 2016) 

 Docket No. FWS-HQ-ES-2015-0126 

 

Oregon Farm Bureau Federation (“OFB”) submits the following comments on the notice 

of proposed revisions to the U.S. Fish and Wildlife Service (“FWS”) Mitigation Policy (“Draft 

Policy”) (81 FR 12380, March 8, 2016).  We are concerned that the Draft Policy contains many 

significant and poorly explained directives that seek to drastically alter the framework for species 

conservation around the nation.  In Oregon, we have a long history of collaborative conservation 

that has achieved great success with species conservation and recovery in the state. We would 

hate to see this collaborative work disrupted by unclear top-down mandates from Washington, 

D.C. 

 

The OFB is a voluntary, grassroots, nonprofit organization representing Oregon’s farmers 

and ranchers in the public and policymaking arenas. As Oregon’s largest general farm 

organization, its primary goal is to promote educational improvement, economic opportunity, 

and social advancement for its members and the farming, ranching, and natural resources 

industry as a whole. Today, OFB represents over 7,000 member families professionally engaged 

in the industry and has a total membership of over 60,000 Oregon families. 

 

 While OFB supports the Service’s mission to manage fish, wildlife, and plants for the 

continuing benefit of the American people, FWS must be clear in its directives and ensure that it 

is operating within its statutory authority when implementing policy.  We are concerned that the 

Draft Policy lacks clarity to enable it to be administered within the scope of the FWS’s authority 

and that the FWS risks undermining many of the collaborative incentive-based programs that 

have been very successful in achieving conservation objectives in Oregon.   

 

I. Landscape-scale approach to mitigation planning 

 

 We are concerned by the Service’s proposal to create a “top-down” landscape scale 

approach to mitigation planning. (81 FR 12382).  Successful local conservation efforts 
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incorporating landscape scale conservation principles have been documented in Oregon, and 

OFB is concerned that the Service’s proposal may undermine these efforts by failing to specify 

the correct “landscape” scope or recognize the role of local governments and stakeholders.  We 

believe the new approach proposed by the revised policy will encourage a regional or D.C.-

centric approach to management, diminish the input of local stakeholders, and fail to create the 

local flexibility needed for successful management.   

 

 The proposed language will greatly expand the Service’s scope without clear statutory 

authority or adequate recognition of the role that local governments, the state, and stakeholders 

should have in planning.  A “top-down” approach of conservation planning will frustrate future 

collaborative conservation efforts that take the full support and buy-in of local communities.  We 

request that the final policy language is narrowed to be within the statutory authority of the FWS 

and concretely recognizes the role of local governments and stakeholders in the planning 

process.     

 

II. Net Conservation Gain creates an unworkable standard  

 

 The net conservation gain goal proposed by FWS creates an unworkable standard for 

mitigation of habitat impacts.  The final policy must adequately address these concerns so that 

Service does not undermine the collaborative-spirit necessary for mitigation projects to be 

successful.   

 

 Existing Service policy is that the goal of mitigation is “no net loss” or to at least 

minimize loss of habitat value depending upon the particular resource category. (46 FR 7656 

(January 23, 1981)).  In Section 4 of the revised policy the Service fundamentally changes the 

existing mitigation planning goal by changing it “to improve (i.e., a net gain) or, at a minimum, 

to maintain (i.e., no net loss) the current status of affected resources.” (81 FR 12385).  This is 

done without any sort of demarcation of the “net gain” the Service can require on any proposed 

mitigation project.  The existing policy adequately addresses impacts to habitat, and the FWS 

should not require a “net gain” for mitigation projects.  

 

 By changing the Service’s mitigation planning goal to reflect a net conservation gain, 

mitigation planning will impose significant and costly requirements on project proponents and 

landowners.  These “improvements” could far exceed any potential habitat alteration caused by a 

project proponent.  For instance, the revised policy would have the Service, in the earliest stages 

of planning, inform a project proponent of the Service’s net conservation goal and then “identify 

opportunities for a net conservation gain if required or appropriate.”  (81 FR 12393).  This would 

give the Service the discretion to require impracticable mitigation options and effectively halt 

projects it does not like.  This will create uncertainty for private actors undertaking mitigation 

projects, as the Service will have the unchecked discretion to incorporate any mitigation 

recommendations or requirements to achieve whatever “goal” the Service so chooses.  

 

III. Compensatory Mitigation  

 

 The Draft Policy states that the FWS will “recommend or require that compensatory 

mitigation be implemented before the impacts of an action occur and be additional to any 
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existing or foreseeably expected conservation efforts planned for the future.” This approach 

would discourage voluntary, pre-listing efforts by impacted stateholders to improve habitat and 

prevent listings for fear that those efforts would not be given credit and considered as a potential 

source of compensatory mitigation. This change will remove a significant incentive for pre-

listing conservation measures. 

 

 Successful conversation efforts here in Oregon have typically been the result of “ground-

level” collaborative planning among stakeholders, local governments, and federal agencies. The 

Draft Policy has the potential to significantly undermine those goals and increase the cost of 

conservation for landowners and project proponents. We urge you to revise the rules to address 

the comments raised above.  If you have any questions, please do not hesitate to contact me. 

 

 

Respectfully,     

 

 
Mary Anne Nash 

Oregon Farm Bureau  

1320 Capitol St. NE, Suite 200 

Salem, Oregon 97301 

(503) 399-1701 x. 306 

maryanne@oregonfb.org     
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


