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July 18, 2016 
Submitted Via Email 
 
Beth Moore 
DEQ WQPPD 
811 SW Sixth Ave. 
Portland, OR  97204-1390 
2300A@deq.state.or.us 
 

Re:  Oregon Farm Bureau Comments on Draft 2300A Pesticide General Permit 
 
Dear Ms. Moore, 
 
Thank you for the opportunity to submit comments on the Proposed 2300A Water Quality 
Pesticide General Permit Renewal (“Proposed Permit”) published by the Department of 
Environmental Quality (“DEQ”) on June 3, 2016.  While the Oregon Farm Bureau (“OFB”) 
appreciates DEQ’s work to extend coverage to all potentially jurisdictional activities, we have a 
number of concerns about the practicality and workability of a number of the provisions that 
DEQ has included in the Proposed Permit. 
 

I. Background 
 
OFB is a voluntary, grassroots, nonprofit organization representing Oregon’s farmers and 
ranchers in the public and policymaking arenas. As Oregon’s largest general farm organization, 
its primary goal is to promote educational improvement, economic opportunity, and social 
advancement for its members and the farming, ranching, and natural resources industry as a 
whole. Today, OFB represents over 7,000 member families professionally engaged in the 
industry and has a total membership of over 60,000 Oregon families.  Due to pest and disease 
issues that occur across all types of agriculture, the ability to use pesticides as a crop 
management tool is critical to many of our members’ operations around the state. 
 
II. DEQ should amend the Permit Evaluation Report and Proposed Permit to clarify 

that it only applies to point source discharges to surface water and to eliminate 
ambiguities. 
 

Throughout the permit, DEQ needs to make a number of changes to clarify that it only applies to 
point source discharges to surface water.  Because nonpoint source impacts to water quality do 
not require a permit, DEQ should make sure that every reference to the term “discharge” 
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throughout the permit clarifies that it means “discharge from a point source.”  This change must 
be made throughout the document.  
 
Additionally, the permit must also be more explicit that it does not cover activities which do not 
result in a point source discharge to waters of the state, and that an operator cannot be held liable 
for a violation of a permit condition unless the violation actually results in a point source 
discharge to a surface water of the state. This is partially discussed in the last paragraph of the 
“Exemptions” section on page 7 of the permit evaluation report, but must be made clear in the 
permit evaluation report and included within the permit itself.  Specifically, the final paragraph 
under “Exemptions” on page 7 of the permit evaluation report provides that “[t]he permit does 
not apply to silviculture operations that do not result in a point source discharge of pesticides to 
surface waters of the state.”  That sentence should be revised to clarify that the permit does not 
apply to “silviculture operations, farming operations, or any other activities that do not result in a 
point source discharge of pesticides to surface waters of the state.”  This is consistent with state 
permitting requirements and clarifies that the permit only provides coverage – and conversely, a 
violation may only occur – if there is an actual point source discharge to a water of the state.  
This change is essential, and must be made in the permit evaluation report and specifically 
included as part of the permit. 
 
There are also a number of ambiguities in the permit DEQ should address regarding the scope of 
permit coverage: 

• Instead of describing “operators authorized to obtain coverage under this permit” on page 
7, DEQ should describe “covered operators.” Given the permit’s automatic coverage for 
certain activities, describing covered operators is much more clear. 

• The definition of “permittee” on page 4 should be revised to mean operators that have 
coverage under the permit because they (a) undertake one of the described activities that 
results in a point source discharge to waters of the state and (b) are either automatically 
covered, or have registered under the permit.  By defining “permittee” to mean 
“operator,” DEQ is confusing activities that do and do not result in point source 
discharges to waters of the state. 

• The final clause of the definition of “Operator” on page 4 should be limited to operators 
whose activities result in a point source discharge to waters of the state: “The phrase ‘all 
operators,’ which is used in the Coverage and Eligibility section, Schedule A and B of the 
permit, means operators identified in Table 1, and those operators at or below the annual 
treatment area threshold, whose activities result in a point source discharge of pesticides 
to waters of the state.” 

 
III. DEQ’s should increase the registration thresholds for applications to dry 

waterbodies or not include dry waters under the permit. 
 
One of the primary changes DEQ made in the Proposed Permit is the extension of coverage 
under the permit to “waters of the state” that are dry at the time of application.  This change is 
intended to clarify that coverage under the Proposed Permit extends to point source discharges 
into “waters of the state” regardless of whether those waters are physically wet at the time of 
discharge.  However, in expanding the definition of “waters of the state” for purposes of the 
Proposed Permit, DEQ left acreage thresholds for registration for “weed and algae control” under 



				1320	Capitol	Street	NE,	Salem,	Oregon	97301		|		Phone:	503.399.1701		|	Fax:	503.399.8082	
				www.oregonfb.org		
	

the permit at 20 acres or 20 miles, creating a situation where dry water bodies count toward 
meeting those thresholds.  OFB urges DEQ to remove dry water bodies from the acreage and 
stream miles that count toward the “weed and algae control” threshold and reporting 
requirements. 
 
The inclusion of dry waters within the threshold for reporting will create considerable confusion 
over when the reporting threshold is triggered.  The term “waters of the state” has a very broad 
definition under state law – much broader than “waters of the United States.”  It essentially 
includes all bodies of surface water within the state, even very small intermittent and ephemeral 
streams and other seasonal features that may vary tremendously from year to year.  When these 
areas are wet, it is simple for operators to identify these features and calculate the area or 
distance of the application. However, once many of these features are dry, it becomes impossible 
to identify which bodies may have been a “water of the state” days or months ago.  Neither 
operators nor the agency could accurately determine stream miles or total acreage of waters of 
the state when those waters are dry.  Indeed, the number may change from month or month and 
year to year as these waters change.   
 
While it makes sense to include those dry water bodies under permit coverage because of their 
potentially jurisdictional nature, the state needs to limit the registration threshold for “weed and 
algae control” to only those waters that are wet at the time of application.  This is the only 
approach that will enable operators to readily determine whether their applications trigger the 
more onerous reporting requirements triggered by permit registration.   
 
Alternatively, the state could adopt the same threshold that it uses for mosquito and flying pest 
control, forest canopy pest control, and area-wide pest control, which is 6,400 acres. These 
reporting thresholds exist for activities which cover larger surface areas where contact with water 
may be incidental to the pest control activity.  Applications made to waters when dry more 
closely resemble this class of activities than those that occur directly in or adjacent to active 
water bodies.   As such, if DEQ will not limit the “weed and algae control” threshold to waters 
when wet, it should increase the acreage threshold to 6,400 acres to mirror the threshold that the 
activity would actually most closely resemble. 
 
If DEQ declines to alter the threshold requirements, then OFB requests that DEQ not include 
waters of the state when dry within the scope of the permit.  The inclusion of dry waters paired 
with the very low registration threshold is going to create considerable confusion among farmers 
about whether or not they need to register to the permit and comply with the additional 
requirements that registration triggers (indeed, without this information, compliance will be 
impossible). The registration requirements represent a real cost – in time, money, and resources, 
by farmers. The confusion around whether or not registration is going to be required will be 
significant, and farmers will have no means of determining whether the state considers their dry 
property a “water of the state” or not. More troubling, without this determination, farmers will be 
unable to comply with the registration reporting requirements even if they wanted to err on the 
side of caution and register to the permit.  Absent more definite guidance from the state around 
how these dry water bodies are to be measured and reported, OFB requests that DEQ remove this 
coverage if it will not limit the registration threshold to waters when wet or increase the acreage 
threshold. 
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IV. DEQ should clarify that the conversion of individual district permits to the general 

permit only applies to irrigation districts, and not individual operators. 
 
From the beginning of its public outreach regarding the proposed changes to the pesticide 
general permit, DEQ indicated that it would be seeking to bring several irrigation districts that 
had individual permits under the scope of the general permit. During these conversations, DEQ 
assured the public that it would only seek to bring in those districts who had current individual 
permits, and would not create additional requirements that could apply outside of irrigation 
district pesticide use.  However, the language of Schedule E (“Irrigation Systems”) applies to 
“operators that apply aquatic chemical pesticides in treatment areas within irrigation systems.” 
The permit also contains a very broad definition of “irrigation system.”  This permit coverage is 
overly broad and inappropriate for many small, single person “irrigation systems” throughout the 
state that would otherwise be appropriately covered under the general permit provisions.  DEQ 
never expressed an intent to bring potentially hundreds of individual farmers under the 
provisions of the “Irrigation Systems” requirements, nor would be appropriate to do so. The 
general permit exists precisely so individual farmers can obtain coverage for their weed and 
algae control activities and clearly know what’s required of them. OFB recommends that DEQ 
adopt the changes suggested by the Oregon Water Resources Congress to clarify the intent of the 
Schedule E permit coverage.   
 
The provisions of Schedule E are difficult to understand and would be nearly impossible for 
individual farmers to navigate without the aid of staff of system managers. DEQ should limit the 
application of Schedule E to actual irrigation districts and similar districts who are units of 
government and have the ability to hire staff and attorneys to help them navigate these complex 
and confusing regulations.   
 

V. DEQ should be more accurate in how it describes pesticide application 
requirements under FIFRA. 

 
The “Exemptions” section of the permit evaluation report states that “[t]his permit does not cover 
terrestrial (land based) applications for the purpose of controlling pests on agricultural crops or 
forest floors because many of [sic] pesticide labels used for agricultural crops or forest floors do 
not allow for application to surface water.”  This is poor reasoning.  As DEQ intrinsically notes, 
some labels do allow for surface water use, and DEQ’s decision not to specifically cover such 
applications under the permit should not be interpreted to mean that such activities couldn’t be 
covered by another exemption (for example, weed and algae control over dry waters). While we 
see some benefit to DEQ providing specific coverage for certain upland applications, we do not 
think DEQ’s representation of the scope of coverage for such applications is accurate or prudent 
in this permit.  Any pesticide applications must be made in compliance with applicable laws, 
including applicable water quality provisions of the FIFRA label.  That some labels may not 
allow contact with water is no reason for DEQ to represent that upland applications may not be 
covered by the permit.  DEQ should remove this discussion from the permit evaluation report.   
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VI. DEQ correctly required compliance with only those water quality related FIFRA 

label requirements. 
 
We support the language in Schedule A, Condition 2.a. insofar as the permit requires compliance 
with those components of the FIFRA label that “may prevent or minimize pesticide residues 
from being discharged to surface waters of the state.”   While an operator must also comply with 
all other conditions of the FIFRA label, such other conditions are not relevant to a water quality 
permit and should not be enforced through the water quality permit. 
 

VII. DEQ should only limit applications to water quality limited water bodies that are 
listed for the pesticide proposed to be discharged. 

 
The one exemption contained in the Proposed Permit states that “[t]his general permit does not 
authorize discharges on any stream segment that is listed as water quality limited in categories 4 
and 5 for a pesticide or its degredates * * * .”  This language lacks precision.  As it currently 
reads, the language would mean that if a stream is listed for any pesticide or its degradates, then 
no coverage is available for any other pesticide or its degredates.  This is illogical.  Pesticides 
and their degradates vary widely, and a listing for one is not relevant to another.  For example, 
several streams in Oregon are listed for DDE (a degredate of now-banned DDT). These listings 
have no bearing on risks from other chemical compounds. This language should be revised to 
retain the language from Coverage and Eligibility condition D.2. from the 2011 permit 
(limitation on coverage specific to that pesticide or its degredates).  
 
Thank you for the opportunity to provide comments. Please do not hesitate to contact me if you 
have any questions about our comments. 
 
Sincerely, 
  
 
 
Mary Anne Nash 
Oregon Farm Bureau Federation 
maryanne@oregonfb.org 
(541) 740-4062 
 
 
 
 
	
	
	
	
	
	
	


