
 
 

 

 

October 28, 2016 

 

 

VIA EMAIL:  diana.m.enright@wrd.state.or.us 

 

Diana Enright 

Oregon Water Resources Department 

725 Summer St. NE  

Salem, OR 97301 

 Re: Proposed Amendment to South Coast Basin Rules, OAR 690-517-0000 

Ms. Enright: 

Thank you for the opportunity to submit comments on the proposed changes to the South 

Coast Basin Program. This letter is submitted jointly on behalf of the Oregon Farm Bureau 

(“OFB”), Coos-Curry County Farm Bureau, Oregon Water Resources Congress, and Oregon 

Cattlemen’s Association to express our concern over the proposed changes to the South Coast 

Basin Program. The proposed rules conflict with the basin program statutes and Oregon’s 

instream water rights program, and are outside the scope of the authority of the Oregon Water 

Resources Department (“Department”).  Given that the rules reflect a significant expansion of 

the Department’s use of its basin planning rules, we request that the Department and the 

Commission not adopt the proposed rules  

By way of background, OFB is a voluntary, grassroots, nonprofit organization 

representing Oregon’s farmers and ranchers in the public and policymaking arenas. Today, OFB 

represents over 7,000 member families professionally engaged in the industry and has a total 

membership of over 60,000 Oregon families.  Coos-Curry County Farm Bureau is the voice of 

farmers and ranchers in Coos and Curry Counties. OCA is the voice of the cattle industry in 

Oregon, with more than 1700 members statewide.  Its mission is to advance the economic, 

political and social interest of the Oregon cattle industry.  OWRC is a nonprofit association 

representing irrigation districts and other agricultural water suppliers across Oregon, delivering 

water to 1/3 of all irrigated land in the state. 

Background  

 The Department initiated the South Coast Basin Program rulemaking in response to a 

petition received from a group of interested citizens.  The citizens were concerned about the 

potential for water resources development to support mining claims on federal forestland within 
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the basin, and were seeking to close the basin to further appropriations to prevent any additional 

water development within the basin.  The Department denied the petition, but agreed to initiate a 

rulemaking to administratively close the basin.  To achieve this goal, the Department proposes to 

close the basin to all non-exempt consumptive uses, essentially creating a new instream water 

right with all the water in the subbasin.  To our knowledge, this marks the first time the 

Department has closed a basin in the state to appropriation without the basin being fully 

appropriated.  This represents a significant shift in the use of the basin program rules, 

circumvents the process for protecting water instream, and exceeds the scope of the agency’s 

authority.   

The proposed rules conflict with the basin program statutes and Oregon’s instream water 

rights program, and are outside the scope of the Department’s authority.  We urge the 

Commission not to adopt them.   

A rule is invalid if it exceeds the statutory authority of the agency, either by departing 

from the legal standard expressed or implied in the relevant statute or directly conflicting with an 

existing statute.  ORS 183.400(4)(b). In this case, the rule conflicts with a number of Department 

statutes.  The basin rules were never intended to be used for closing basins, and they contain a 

number of statutory requirements that have not been met in this rulemaking. The basin program 

rules contain a presumption that basins should be managed for a variety of water uses, and the 

Department has not overcome that presumption through the record it has created for this 

rulemaking.  The Department has also failed to study this basin as required by law before 

adopting these amendments.  Further, the proposed rules create a significant new de facto 

instream water right in Oregon without following the process mandated under Oregon law. The 

proposed rule exceeds the scope of the Department’s authority under its governing statutes, and 

should not be adopted.  

a. The basin program rules were never intended to be used to close a basin to 

appropriations.   

The Department is proposing to administratively close the North Fork Smith River 

subbasin to further appropriations by amending the South Coast Basin Program rules.  The 

program statutes were never intended to be used for this purpose, and are not the statutory means 

of withdrawing or closing a basin to further appropriation.  Instead, the statute sets forth a 

separate process for withdrawing unappropriated waters from appropriation that would result in a 

final order issued by the department.  See ORS 536.410. While we understand that the 

Department believes this process would be inefficient and difficult to use at the subbasin or basin 

level, it does not change the fact that there is a procedure set forth in law for the Department to 

use in closing a basin, and the Department has chosen not to follow it.  The method chosen by 

the Department is important, as a final order would move through an entirely different appeals 

process than a rulemaking should the decision of the Department be appealed.    



 
 

b. The proposed rules do not meet the standards set forth in the statutes governing 

basin program rule development.   

Because it’s not the prescribed process to be used for closing basins, the basin program 

rules do not allow the type of closure the Department seeks to impose through its rule 

amendment.  In developing a basin program, the basin program statutes contain a number of 

principles that the Department must apply, all of which seek to achieve a balance of uses and full 

economic use of waters within a basin. Specifically, the Department must ensure that its basin 

program rules achieve:  1) integration and coordination of uses of water for “all beneficial 

purposes to be achieved for the maximum economic development thereof for the benefit of the 

state as a whole;” 2) conservation of maximum supplies for other beneficial uses while 

preserving and protecting adequate and safe supplies for human consumption, discouraging 

“competitive exploitation of water resources of this state for a single-purpose” when other 

feasible uses are int the general public interest; and 3) perhaps most importantly, favoring 

watershed development policies for the preservation of balanced multiple uses, and planning 

with those ends in view.  See ORS 536.310(2), (3), (5), (8). These standards and policies may not 

be modified or amended by the Commission, and the Commission is prohibited from adopting 

any rule that conflicts with this standard.  ORS 536.320(3).   

Prior to classifying or reclassifying a water body, the department also must engage in a 

study of the existing resources, the existing and contemplated needs and uses of water for a 

variety of purposes (including mining, which is declared a beneficial use) and all other related 

subjects.    

In this case, the Department’s proposed basin program rule amendments do not meet the 

standards set forth in the statute.  The Department is not promoting the use of the water for all 

beneficial purposes, but has instead chosen to favor instream purposes over potential other 

beneficial uses (such as mining). The department has not engaged in any studies to demonstrate 

that this furthers the use of waters for all beneficial purposes and for the maximum economic 

development and benefit of the state as a whole, and, indeed, we do not believe the 

reclassification would meet that purpose.  It also does not conserve supplies for other beneficial 

uses, as it prohibits any non-exempt consumptive beneficial uses, again without the benefit of 

any study of the basin.  Finally, the proposed rulemaking cannot meet the policy objective of 

favoring the preservation of balanced multiple uses, as the proposed rule prohibits multiple uses 

from being developed within the basin.  The rulemaking does not meet the standards set forth in 

the basin planning rules, and should not be adopted.    

c. Instream water rights were created to enable the state to protect water instream.     

If adopted, the proposed rule would essentially create a new instream water right for the 

North Fork Smith River without following the process for establishing new instream water rights 

set forth in statute. While we acknowledge that an instream water right would have been the 



 
 

correct vehicle for achieving the kind of protection the Department seeks through this 

rulemaking, the Department has circumvented the instream water rights process in favor of a 

more simple rulemaking.  The Department must ensure that water protected instream is 

developed using the vehicles prescribed by Oregon law for creation of instream water rights.   

Oregon law creates two vehicles to establish instream water rights. First, the Department 

of Environmental Quality, Parks and Recreation Department, and Department of Fish and 

Wildlife can request instream water from the Water Resources Commission for public use.  ORS 

§ 537.336(1-3). Second, a private party may convert water to an instream right (to be held by the 

state) through the purchase, lease, or gift of an existing water right.  ORS § 537.348.  The 

Division 77 Rules establishes criteria the Department must follow when issuing a new instream 

right.  See OAR 690-077-0000 et seq.  Importantly, the Department does not possess the 

authority to, by its own initiative, create a new water right to be held by the Department in trust 

for the people of Oregon.  The legislature did not grant the Department the discretion to create 

instream water rights.   

In this case, no agency or private party has applied for or granted an instream water right 

in this basin. In fact, the Oregon Department of Fish and Wildlife specifically said at the Rules 

Advisory Committee meeting that this basin had not been a priority for them in their instream 

program. Given that the formal instream water rights process has not been followed, the 

Department cannot create a new de facto instream water right for this basin through rulemaking.  

The Commission should not allow the Department to circumvent the process for creating new 

instream water rights, and should not adopt the proposed rules. 

The Department has failed to demonstrate a need for the proposed rule. 

Finally, the Department has failed to demonstrate a need for the proposed rule.  Oregon law 

provides that an agency shall include with the notice of intended action “[a] statement of the 

need for the rule and a statement of how the rule is intended to meet the need.”  ORS § 

183.335(2)(b)(C).  The statement of need contained in the notice contains several factual and 

legal assertions about the current state of the watershed.  These assertions clearly indicate that 

the action area is subject to a litany of environmental regulations protecting nearly every aspect 

of the watershed. The statement does not contain anything proving that the watershed’s current 

protections – including the current basin rules – are insufficient.  
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Thank you for the opportunity to comment, and please do not hesitate to contact any of the below 

signatories with any questions or concerns. 

Sincerely,  

 

 

 

Mary Anne Nash 

Oregon Farm Bureau Federation 

maryanne@oregonfb.org 

(541) 740-4062 

 

 

 

Jerome Rosa 

Oregon Cattlemen’s Association 

jerome.rosa@orcattle.com 

(503) 361-8941 

 

 

 

April Snell 

Oregon Water Resources Congress  

aprils@owrc.org 

(503) 363-0121 
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