
 

 
 
 
 

 
January 20, 2017 

 
 

 
Sabrina Foward 
Rules Coordinator 
Department of State Lands 
775 Summer Street NE, Suite 100 
Salem, OR 97301 
VIA EMAIL: rules@dsl.state.or.us 
 
 
 Re:  Comments on Proposed Division 93 Rules Governing the Development of a New 
 General Permit for Certain Activities Promoting Waterway-Floodplain Connectivity 
 
Dear Ms. Foward: 
 
These comments are submitted on behalf of the Oregon Farm Bureau (“OFB”) and the Oregon 
Water Resources Congress (“OWRC”) regarding the Department of State Land’s (“DSL”) 
proposed Division 93 Rules Governing the Development of a New General Permit for Certain 
Activities Promoting Waterway-Floodplain Connectivity.  OFB and OWRC do not believe the 
creation of a general permit is appropriate under the current circumstances, particularly given the 
potential impacts on agricultural lands and irrigation systems from these projects.   
 
By way of background, OFB is the state’s largest general agriculture organization, representing 
over 60,000 members across the state and with over 7,000 member-families professionally 
engaged in the industry.  OFB’s primary goal is to promote the economic and social interests of 
its members in the policymaking arena. OWRC is a nonprofit association representing irrigation 
districts and other agricultural water suppliers across Oregon, delivering water to 1/3 of all 
irrigated land in the state. 
 
OFB and OWRC were both members of the Rules Advisory Committee formed for the 
development of these rules.  As we stated throughout the Rules Advisory Committee process, we 
believe that the existing individual permit process is the appropriate process for the development 
of these projects.  These projects are largely unvetted in the state and have the potential to 
significantly alter hydrology in the project area.  They are much better suited for the individual 
permit process. The creation of a general permit has the potential to pass a host of unintended 
consequences onto other owners in the project area.  We feel strongly that people or groups who 
want to install these structures should go through the DSL individual permitting process. 
 
  



According to ORS 196.817(1)(B), one of the requirements for issuing a general permit is that the 
activity have "predictable effects and outcomes."  These dams do not meet this requirement.  The 
effects and outcomes from these projects can vary widely based on type of project, stream 
system impacted, land uses in the area, and geographic location of the project.  DSL appears to 
lack any meaningful information on the impacts of these projects on water systems and 
neighboring land uses. Indeed, the RAC did not discuss a single example of a beaver dam 
restoration project in the valley or along the coast, which are the wettest areas of the state and 
areas where land ownership changes multiple times through the stream system.  We know from 
our members who farm and ranch in these areas that beaver dams can alter entire stream systems, 
flood property, and cause severe crop damage.  Due to the documented adverse effects of many 
existing beaver dams on agricultural areas, a general permit is not appropriate.  Instead, these 
projects should continue to be handled through an individual permit until such time as DSL can 
demonstrate that these projects will not alter hydrology or impact neighboring land uses in each 
region of the state.   
 
While we feel strongly that the permit should not issue and these projects should continue to be 
handled through the general permit, we also wanted to provide the following comments that 
highlight some of our more specific concerns with the rule:  
 
141-093-0290 
Definitions 
 

(1)“Low-profile” means no more than the height necessary to cause overland flow onto 
the historic floodplain during ordinary high flow periods and in no case exceeds 18 
inches above the historic floodplain elevation as measured immediately adjacent to the 
incised waterway channel.   

 
We believe this limitation is too high, and as such has the capacity to divert much more than is 
appropriate.  
 
141-093-0295 
Eligibility Requirements 
 

(3)(b) Project sites are limited to waterways with an ordinary high water width of 15 feet 
or less and a valley or historic floodplain width of 100 feet or more (pre-project 
condition).   

 
The waterways allowed under the rule are very large, increasing the likelihood of the project 
causing detrimental impacts downstream. 
 
141-093-0300 
Application Requirements 
 

(5) Vegetation Management Plan.  For lands within the control of the applicant, the 
application must include a riparian area planting and/or vegetation management plan 
considering land uses, the expected reach of water, likelihood of volunteer native plant 



recruitment, and potential for spread of invasive species within the project area.  The plan 
must describe protection measures for planted or naturally occurring native woody 
vegetation within the project area.  If grazing will occur within the project area, the plan 
will additionally include a description of grazing practices to be used to support the 
purposes of the GP.    

 
We reject the contention that DSL has the authority to weigh-in on grazing practices occurring 
on private property, nor does the agency possess the requisite expertise to do so.  Further, it 
should be noted that “project area” is undefined in Draft Rule.  This is true as well with the term 
“to be used to support the purposes of the GP.”  We further believe these should be removed 
altogether or at the very lease properly defined.  
 

(9) Affected Owners Identification. For any lands expected to be affected by the reach, 
quantity or duration of water flows, the application must identify the owners of those 
lands and their mailing addresses.  In addition, the application must identify the owners 
of any water diversion or drainage structures within one-half mile upstream and 
downstream of the project site and their mailing addresses.   

 
We appreciate the inclusion of this standard.  However, we do not believe it is strong enough. 
Based upon personal experience, project proponents rarely, if ever, believe that their project will 
impact neighboring landowners.  In addition to the identification of neighboring landowners one-
half mile upstream and downstream of the project site, there should be a notice and 
acknowledgement component.  Additionally, any landowners who share a diversion or drainage 
facility should be included in this requirement, regardless of how far their structures are from the 
project. 
 
Changing the flow and altering drainage carries a significant risk, particularly without any 
hydrologic analysis required.  Has DSL given thought as to how it will mitigate the risks 
associated with this fact?  The Draft Rule currently does not explain whether or not the 
landowners to be identified by this requirement will even be notified or given an opportunity to 
comment on the application.  Adjacent landowner notice and opportunity to comment should be 
included in the Final Rule. 
 
141-093-0305 
Authorized Activities 
 

(1) Beaver Dam Analogues. Up to 100 cubic yards below the ordinary high water 
elevation per authorization.  

 
We strong believe that this should be a true pilot project within a specific region.  The potential 
to adversely impact neighboring landowners is unknown, and should not be properly vetted in a 
limited geographic locale.  There are already many agricultural landowners in wet areas on the 
westside experiencing negative impacts from actual beaver dams.  Establishing projects that 
mimic those, thereby creating more impacts, is not appropriate.   
 
 



141-093-0310 
General Permit-Specific Conditions 
 

(1)(k) The project must not change the flow or reach of waters on the property of others 
except with the consent of the affected property owners pursuant to OAR 141-093-
0300(10) 

 
This condition will be difficult to enforce.  Currently, neighboring landowners have no remedy 
under law for landowner projects that are done in conjunction with OWEB or OWRD.  Without 
sufficient vetting and conditioning up front to ensure that there will be no impacts to neighboring 
landowners, it is likely that more conflicts will arise.  Without any recourse available to the 
neighboring landowner, we feel that this is unacceptable.  Please specify that if any impacts from 
projects authorized by a GP are identified, that the project proponent must remove the project or 
remedy the impacts.  We believe that this is appropriate under the circumstances.       
 
As you are aware, both of our organizations have sat down and expressed our concerns with 
DSL, and while there has been some progress, we remain uncomfortable with the unintended 
impacts of this proposed general permit and cannot support it.  Additionally, we still do not 
understand why there is such an urgency to move this permit forward or to make it statewide.  
 
However, we recognize that the Department appears to be intending to move forward with a 
general permit for these projects.  If you are going to move forward with an expedited permit 
process, it should truly be a pilot program, for both RCDs and BDAs and limited to a pilot 
region, not statewide. There are too many unanswered questions at this point, especially in terms 
of injury and liability, to move forward with a statewide expedited process.  
 
Thank you for the opportunity to submit comments, and please contact us if you have any 
questions. 
 
Sincerely, 
 

 
Mary Anne Nash 
Public Policy Counsel 
Oregon Farm Bureau 
maryanne@oregonfb.org 
 
 
 
 
April Snell 
Executive Director 
Oregon Water Resources Congress 
Aprils@owrc.org 


